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given year. Assessments would essentially be based on
the member's market share in the state, but crediting
each member for insurance that it already voluntarily
wrote in the six designated coastal counties.

Having a voluntary market - insurance companies
that are willing to write wind coverage on the Gulf Coat
- is beneficial to all. Recognizing this, the
Legislature encourages all members of MWUA to write
property insurance coverage on the Gulf Coast that
included protection against wind losses. The incentive
to take on such a risk was a credit that could reduce a
member company's market share percentage of
participation. Many member companies took advantage of
this incentive and voluntarily wrote wind coverage for
property on the Gulf Coast. These companies had the
option to then report this information and reduce their
market share percentage of participation. Enough
credits could be amassed that a member company would no
longer have any obligation to the MWUA. oOver the years,
the Board tried to further enhance this incentive,
ultimately increasing the credit to 140%. In other
words, for every $1.00 in voluntary writing premium, a
credit of $1.40 would be applied against a member
company's statewide market share. 1In practice, this
enabled more companies to reduce their obligations to
MWUA, some even to 0.00%.

Oon August 29, 2005, when Hurricane Katrina made
landfall on the Mississippi Gulf Coast it caused an
unprecedented property damage and loss of life. MwuA
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had secured $175,000.00 in reinsurance coverage tincurred
by its policyholders from Hurricane Katrina. However,
the amount of reinsurance coverage purchased by MWUA was
inadequate to cover the claims submitted by MWUA
policyholders and MWUA was left with net loss for policy
years 2004 and 2005 amounting to over $545 million.
Pursuant to Section 83-34-9 of the Miss. Code Ann., MWUA
had to rely on its members to make up the shortfall.

In order to eliminate the need to calculate any
assessments for the 2004 policy year, MWUA applied $116
million or 66% of its $175 million in reinsurance to»
policy year 2004. The result was $59,002,093 or 33% of
the reinsurance recoveries to apply to policy year 2005.
MWUA's financial statement indicated that approximately
80% of the Katrina losses were incurred on policies
issued in 2005, and $120 million or 20% of the losses
were attributed to policies written in 2004.

MWUA assessments to its members from Hurricane
Katrina totaled as follows: August 31, 2005, $10
million; December 2, 2005, $285 million; April 17, 2006,
$250 million.

Following the assessments on December 2, 2005,
Audubon Insurance Company, a subsidiary of AIG,
discovered errors 1in its premium reports. In addition
to writing its own policies in the state, Audubon was
the member company that had contracted with MWUA to
secure all of the policies issued by MWUA. Audubon had
mistakenly included and listed all MWUA policies as its
own policies. Accordingly, it appeared to have a much
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larger market share in the state than it really did and
as a result paid more than it really owed under the
statute. |

On January 17, 2006, recognizing that MWUA had
freely allowed members to submit corrections in past
years, MWUA's Board of Directors agreed to +issue a
refund to Audubon Insurance Company. It also passed a

‘resolution agreeing to allow all members the opportunity

to submit new premium reports if they believed they had
made any errors. However, MWUA had no written
procedures in the plan for submitting corrections or
claiming refunds.

Oon February 1, 2006, MWUA, sent via regular mail
correspondence informing members that they could submit
new premium reports by March 1, 2006, if they desired,
but indicated it was not necessary to do anything if any
member believed 1its original report was correct. In
this same correspondence, MWUA represented that net
direct premiums had already been confirmed with the
Mississipbi Insurance Department. A1though MWUA had
wired Audubon a refund of $31,381,000 on January 27,
2006, members were never informed of the refund or of
the fact that the difference would ultimately have to be
absorbed by all other members.

other than a "welcome Package" provided to members
upon their initial authorization to write insurance in
the State of Mississippi, no instructions were provided
to members concerning the reporting and calculation of
"Essential Property Insurance” written on the coast.
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During the Hurricane Katrina assessment process, it
was learned that some insurance companies reported to
the MWUA premiums written for mobile home coverage under
the "Auto Physical Damage™ Tine or some alternate line
of business instead of correctly reporting under the
Homeowners Multiple - Peril line on statutory financial
statements. At the time of the hearing before this
Court, the Insurance Department was actively pursuing
repayment from members who erroneously reported mobile
homes as automobiles and expected potential recoveries
of approximately $10 million that will have to be
accounted for before the closing of the Hurricane

- Katrina assessment process.

In December 2005, after MWUA's second Hurricane
Katrina assessment, a number of companies contacted MWUA
and/or the Commissioner about their percentage of

participation. It came to light that a number of

companies had apparently failed to properly complete the
annual report or submit the required proof of their
voluntary writings on farm property. The 2005
percentages of participation were, necessarily, based on
the member companies property writing in 2004. See
Miss. Code Ann. Section 83-34-9. MWUA had an
established deadline of march 1, 2005, for the reporting
of proof for voluntary premiums on farm property and an
established deadline of April 1, 2005, for the return of
the annual Insurer's report (which gathered overall
information such as total property premiums and whether
the company was reporting as a group). These deadlines
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were necessary so MWUA could compute the annual
percentages. This report was provided to member
companies every June. The June 2005 percentage of
participation was used for the first two Hurricane
Katrina assessments.

As mentioned above, MWUA allowed member Audubon a
true-up correction and refunded it $31,381,000 on
jJanuary 27, 2006. The MWUA Board decided since it had
allowed late filings in the past it would again allow a

~ new reporting period, commonly referred to as a

"true-up"” and mailed Tetters on January 17, 2006, and
February 1, 2006. It is this true-up that forms the
basis of these'appéa1s for seven of the eight companies.

After appealing the MWUA decision to the.
Commission, the Commissioner denied all appeals and from
the Commissioner's decision all companies have appealed
to this Court requesting this Court to reduce the amount
of each of their assessments by the MwWUA and the
Commissioner.

UNION NATIONAL APPEAL

Union is appealing from the ruling of the
Commissioner denying Union's request for a recalculation
of its participation of percentages and a partial refund
of assessment from MwUA.

The basis of Union's appeal is that in its origiha1
report to MWUA it failed to include any of its voluntary
premiums it wrote from the coastal counties. union
claims this was an inadvertent omission of credits

- following Hurricane Katrina. when MWUA allowed its
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members to voluntarily resubmit premium information in
MWUA's notice of January 17, 2006, and February 1, 2006,
that same correspondence went to the same employee at
Union who made the same error. Believing that he had
correctly prepared the first report, this employee did
not recognize his error and did not revise his report by
the mMarch 1, 2006, deadline set by the MwuA. However,
the clerical error was discovered by union after
receiving the revised assessment dated April 17, 2006.

Union's failure to include its voluntary coastal
premiums in its reporting resulted in an assessment of
$8,001,167.00. uUunion claims had 1ts voluntary coastal
premiums been considered, Union would be assessed only
$1,838,530.00, which means Union overpaid MwUA
approximately $6,162,637.00.

On April 27, 2006, Union appealed to MWUA for a
correction of its voluntary credit error. on June 2,
2006, Union presented the facts of its miscalculation
and its overpayment to MWUA. On July 27, 2006, MwUA
denied Union any adjustment or credit in its payment of
assessments. |

on August 4, 2006, Union appealed MWUA's decision
to the Insurance Commissioner. Following a hearing on
October 11, 2006, the Commissioner held no member would
be allowed to submit any correction or objection to the
assessment following the March 1, 2006, deadline for
submitting premium reports.

On October 11, 2006, Union objected to MWUA's
calculation of Hurricane Katrina assessment on the
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ground the reinsurance proceeds were incorrectly
allocated between policy years 2004 and 2005. Union
also asserted that some members were improperly allowed
to report 1in groups so as to combine their voluntary
credits. Finally, Union argued that some companies had
reported mobile homes as automobiles so as to make their
overall premiums written in the state appear smaller
thereby 1ower1ng‘their assessment from MWUA following
Hurricane Katrina and thereby raising the amount of
assessment owed by other members. Although the parties
disputed whether such issues were properly raised with
MWUA prior to hearing with the Commissioner, the
Commissioner required MWUA to formally rule on the issue
prior to any resolution by the Commissioner.

On October 13, 2006, union appealed these
additional issues to MWUA. On November 29, 2006, Union
appealed to the Commissioner, based on MWUA's failure to
render a decision. oOn February 14, 2007, after being
given additional time and ordered to render a decision
by the Commissioner, MWUA determined that it would not
recalculate 2004 and 2005 assessments to reflect any
further corrections. on Mmay 16, 2007, a second hearing
was held by the Commissioner wherein he affirmed MWUA's
refusal to make any corrections related to grouping,
reinsurance and mobile home reporting. uUnion appealed
both of its cases to this Court. |

FARMERS INSURANCE GROUP OF COMPANIES

Farmers Insurance Group of'Companies, which

includes Foremost Insurance Group (Farmers) appealed the
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decision of MWUA and the Commissioner to this Court.

As stated above, on August 31, 2005, MWUA issued
its first Hurricane Katrina assessment for $10 million.
Farmers' percentage of participation was 2.181% for the
first 10% of loss and 5.736% for the remaining 90% of
loss. Farmers' share was $538,050, and it timely paid
the assessment. On December 2, 2005, MWUA issued its
second Hurricane Katrina assessment for $285,000,000.
Farmers' percentage of participation remained the same
and it timely paid $15,334,425 for +its share of the
assessment.

on April 17, 2006, MWUA issued the third Hurricane
Katrina assessment for $250,000,000. Farmers'
percentage of participation changed from the prior
assessment and increased to 2.330% for the first 10% of

-loss and 7.918% for the remaining 90% of loss. On

April 28, 2006, Farmers notified MWUA that it contested
the Hurricane Katrina assessments; however, Farmers,
under protest, paid $24,234,358 for its proportionate
share.

Farmers reported as a group, but Farmers did not
include all of its subsidiaries and affiliates by the
March 1, 2006, deadline. MwUA denied Farmers' request
to submit correct and accurate data reflecting its
sister companies who wrote insurance on the coast.
Farmers timely submitted three notices of appeals to
MWUA. On April 28, 2006, Farmers timely filed its first
appeal to MWUA. On May 1, 2006, Farmers filed its
second appeal to MWUA. On May 16, 2006, Farmers filed
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its third appeal with MWUA. MWUA never responded to any

of these appeals.

On June 30, 2006, in response to Farmers' repeated
requests for a hearing, the Commissioner issued a letter
to MWUA inStructing MWUA to rule on Farmers' appeals by
July 28, 2006. However, MWUA still did not respond.
out of caution, Farmers filed with the Commissioner
another document contesting the Hurricane Katrina
assessments and MWUA's failure to respond to its appeal
on July 27, 2006.

Unknown to Farmers, the MWUA had addressed Farmers'
first two appeals. MWUA never informed Farmers that it
had made decisions on mMay 9, 2006, and June 2, 2006.

Upon learning of these decisions, Farmers appealed the

MWUA's ruling to the Commissioner on August 23, 2006,
and on February 11, 2009, the Commissioner denied
Farmers' appeal.
HOMESITE INSURANCE COMPANY
In July 2000, MWUA member company Royal Special

Risks Insurance Company was sold by the Royal and
SunAlliance Group, Inc. to Homesite Insurance Company
("Homesite"). Royal Special Risks Insurance Company was
renamed Homesite. MWUA was advised of this on April 12,
2002. Homesite is a property and casualty insurer
authorized to write and engage in writing property
insurance in the State of Mississippi on a direct basis.
Homesite's property insurance business in Mississippi
consists entirely of homeowner's insurance. 1In 2003,
Homesite began writing homeowner's {insurance for .
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property located in the State of Mississippi and then

became a member of the MWUA at that time.

Based on Homesite's two percentages of
participation of 0.071% and 0.186%, Homesite's share of
the initial MWUA Hurricane Katrina assessment was
$17,450. Homesite paid the same on September 23, 2005.
on December 2, 2005, MWUA made 1its second Hurricane
Katrina assessment; Homesite's assessment was $497,325,
and Homesite paid the same on December 9, 2005. On
April 17, 2006, MWUA made its third Hurricane Katrina
assessment. Homesite's portion was $876,354, and
Homesite paid the same on April 28, 2006. Homesite
paid a total of $1,556,821 for MWUA assessment and
claim. _

Homesite claims that it never received the January
17, 2006, letter, or the February 1, 2006, letter that
MWUA sent to all of its member companies regarding the
opportunity to submit corrected and/or supplemental
information regarding the reporting of voluntary
premiums.

Homesite claims that, in calendar years 2004 and
2005, it had written voluntary premiums in the coastal
counties at issue but was not provided credit for its
voluntary writing of policies in these counties as set
forth in Miss. Code Ann. Section 83-34-9.

Homesite perfected its appeal to the MWUA on July
6, 2006, and its amended appeal on December 5, 2007. On
June 13, 2008, MWUA denied Homesite's appeal.

Thereafter, the Commissioner denied Homesite's appeal of
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February 11, 2009.
UNITED STATES FIRE INSURANCE COMPANY
United States Fire Insurance Company is an

insurance subsidiary of Crum & Forster Holding Corp.
("united States Fire"). .

on August 31, 2005, MWUA made its First Hurricane
Katrina assessment for claims to uUnited States Fire in
the amount of $31,420. oOn December 2, 2005, MWUA made
its second Hurricane Katrina assessment for claims to

" United States Fire, and the assessment was $895,470.

on April 17, 2006, MWUA made its third assessment for
Hurricane Katrina to United States Fire in the amount of
$1,584,208. The first two assessments have been paid by
United States Fire in the total sum of $926,890;
however, the third assessment of $1,584,208 has not yet
been paid. _ | |

United States Fire contends that in its original
report to MWUA it failed to include any of +its voluntary
premiums written in the coastal counties. United States
Fire further contends that it did not include any
premiums it wrote for farm property premiums. o

United States Fire claims that had it been given
credit for the coastal and farm premiums written by its
company, would not owe MWUA any sum of money.

Oon May 26, 2006, United States Fire appealed to
MWUA. MWUA denied the appeal on July 27, 2006. On
August 18, 2006, United States Fire appealed to the
commissioner and on May 23, 2008, the commissioner
denied the appeal.
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ONEBEACON INSURANCE

OneBeacon Insurance Group ("OneBeacon"), 1is an
insurance company under the laws of Mississippi and is a
member of MWUA. oOn August 30, 2005, MWUA first assessed
OneBeacon $87,980.00 for its share for loss adjustments
which OneBeacon paid on September 20, 2005. On December
2, 2005, MWUA made its second assessment on OneBeacon of
$2,507,430.00, and oneBeacon paid said amount on
December 27, 2005. on April 17, 2006, MWUA made 1its
third assessment on OneBeacon fof $4,434,382, and
OneBeacon refused to pay that amount.

OneBeacon primarily wrote farm property insurance
claims that it was entitled to a farm property exclusion
as such exclusion is mandated by Miss. Code Ann. Section
83-34-1(g). oOneBeacon claims that MWUA's manual of
rules and procedures does not define farm property nor
does it contain any deadline for reporting premiums on
farm property. Further, OneBeacon claims that the
manual does not contain a method by which a company
receives the farm'property exclusion. oOneBeacon claims
that the only place that farm property is defined is in
ah undated letter written sometime in 1987, which MwuA
provided in its welcome package to OneBeacon. OneBeacon
also claims that it called the Commissioner's office for

- a definition, but received no real help in finding such

definition.

OneBeacon did receive the February 1, 2006, letter
from MWUA concerning the true-up but did not respond
as the letter did not address the farm property
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exclusion.

On May 3, 2006, OneBeacon appealed to the MwWUA for
a refund of the assessment at issue claiming
overpayment. On October 30, 2006, the Commissioner
directed the MWUA to rule on OneBeacon's appeal. MwuUA
ruled on the appeal on February 20, 2007, denying the
same. On February 11, 2008, the Commissioner denied
OneBeacon's appeal.

AEGIS SECURITY INSURANCE COMPANY
Aegis Security Insurance Company ("Aegis"), is an

insurance company authorized to do business in the State
of Mississippi and as such is a member of MWUA.

Aegis was assessed by MWUA on three different
occasions following Hurricane Katrina. oOn August 31,
2005, Aegis recovered an assessment of $232,070. on

December 2, 2005, Aegis received a second assessment of

$6,613,995. on April 16, 2006, Aegis received a third
assessment of $9,036,668. These three assessments
totaled $16,000,000, which Aegis paid.

Aegis' appeal to this Court contains two arguments.
First, Aegis argues that MWUA was not authorized by
statute to grant grouping because this caused
significant inequities between member companies in the
Hurricane Katrina assessment. Second, Aegis argues that
MWUA allowed mobile homes to be reported as motor
vehicles, which is unauthorized and improperly allowed
certain member companies to reduce their Katrina
assessments.

MWUA denied Aegis' appeal as did the Commissioner.
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RLI TINSURANCE COMPANY
RLI Insurance Company is an insurance company

authorized to write property insurance in Mississippi
and as such is a member of the MwUA.

On August 31, 2005, MWUA assessed RLI $33,680 for
the losses suffered from Hurricane Katrina and RLI paid
this sum on September 12, 2005. oOn December 2, 2005,
MWUA made its second Hurricane Katrina assessment to RLI
for $959,880. oOn December 16, 2005, RLI appealed that
assessment in a letter to MWUA. In that appeal, RLI
questioned the accuracy of this assessment and its
calculation. RLI paid the assessment on January 3,
2006, pending that appeal. on April 17, 2006, MWUA made
its third Hurricane Katrina assessment for losses and
RLI's third total assessment was $1,366,426. Having
received no response to its December 16, 2005, appeal,
RLI renewed and expanded its appeal in a May 16, 2006,
lTetter to MWUA. 1In this appeal, RLI argued that 1its
Hurricane Katrina assessments were excessive in relation
to its actual activity in the State of Mississippi.
Specifically, RLI asserted that the total it actually
owed for all three Hurricane Katrina assessments should
be reduced from $2,349,986 to $1,171,814. Due to the
fact it had already paid $993,560, RLI argued that it
should only owe $178,254 1in outstanding assessments.
MWUA did not conduct a hearing within 15 days of RLI's
appeals as 1its ewn rules and procedures require.

On January 11, 2006, the MwUA Board of Directors
unilaterally passed a motion allowing all member
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companies the opportunity to submit corrected and
supplemental 2004 premium data. The motion imposed a
deadline of March 1, 2006. RLI provided the corrected
and/or supplemental 2004 premium data to the MWUA on May
3, 2006, two months after the deadline imposed by MWUA's
Tetter.

On June 2, 2006, MWUA denied RLI's appeal. On June
13, 2008, RLI received a letter from MwUA stating its
appeal had been denied. on Jjuly 14, 2008, RLI appealed
MWUA's decision to the Commissioner's office, and on
February 11, 2009, the commissioner denied RLI's appeal.

ZURICH AMERICAN INSURANCE COMPANY
Zurich American Insurance Company is an insurance

company authorized to write property insurance in the
State of Mississippi and as such 1is a member in good
standing of the MWUA. And as such it is an insurance
company that suffers the profit and losses as mentioned
herein that result from being a member of MWUA. oOn

‘August 31, 2005, MWUA assessed zurich $464,200 for its

Hurricane Katrina losses and zurich paid the same within
30 days. Then on December 2, 2005, MWUA made its second
Hurricane Katrina assessment of $13,229,700, which
Zurich again paid within 30 days. The third Hurricane
Katrina assessment to zurich was $27,746,718, which
Zurich paid in 30 days under protest.

Zurich's chief complaint is that the MwuA allowed
member insurance company AIG, to change its percentage
owed to the MWUA, without any proper appeal of the
participation percentage assessed on June 15, 2005. As
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a matter of fact, Zurich states that no member appealed
the participation percentages of June 15, 2005.
Zurich's claim is that the MWUA Tacked any authority to
reallocate any member participatibn percentage,
including AIG, absent a timely appeal. Even though no
member had timely appealed the 2005 percentages, the
MWUA voted 1n Executive Session in, January 2006 to allow
all member companies to submit corrected and/or
supplemental 2004 premium information. MwUA refused to
provide members a copy of the minutes of this Executive
Session until directed to do so by Deputy Commissioner

- Lee Harrell. when the minutes were finally produced on

September 4, 2008, the minutes revealed. for the first
time that a perceived need to correct AIG's 2005 Katrina
assessment of over $33 million was the driving force of
the "true-up". MWUA never disclosed anything about the
AIG assessment to its members in the January 17 or
February 1, 2006 letters concerning the so-called
true-up. The MWUA "true-up" action ultimately shifted
about $60 million of the $595 million in Hurricane
Katrina assessments from AIG to all other insurance
companies. 2zurich argues that its total Hurricane
Katrina assessments were over $16 million greater than
it should have paid due to the AIG assessment.

on May 1, 2006, Zurich timely appealed MWUA's third
Hurricane assessment of April 17, 2006. No decision was
made within 15 days as required by the MWUA rule. oOn
July 7, 2008, after repeated requests for a decision,

the MWUA's Board finally denied zZurich's appeal. MwUA's
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decision was timely appealed to the Commissioner by
zurich on February 11, 2007. The Commissioner affirmed
the MWUA's decision.
MISSISSIPPI WINDSTORM UNDERWRITING ASSOCIATION
Mississippi windstorm Underwriting Association
(MWUA) asserts that March 1, 2006, was the absolute
deadline for all MWUA members to submit their final and

comp1ete true-up. MWUA further claims that all members
knew and none, except those who missed the deadline,
have challenged the same.

However, it is noted by this Court that union,
Farmers, Homesite, United States Fire, OneBeacon, Aegis
and RLT all appeaTed to MWUA immediately after learning
that they had not been provided the statutory exclusions
for writing insurance on the coast or writing farm
coveragé under the applicable statute. Each company
timely appealed within 30 to 60 days of learning of its
error. However, MWUA never responded to any appeal
within the 15 day deadline as required by its rules.

CONCLUSION OF LAW |

Union, Farmers, Homesite, United States Fire,

oneBeacon and RLI claim that they are by statute
entitled to a mandatory credit for premiums they write
on the coast or on farm property. Miss. Code Ann.
Section 83-34-9 mirrored Section IX of the MWUA plan of
operationAand it provides as follows:
All members of the association shall
participate in writings, expenses,

profits and losses 1in tﬁe proportion
that the net direct premiums of each
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such member written in this state
during the preceding calendar year
bears to the aggregate net direct
premiums written in this state b

all members of the assoc1at1on[=¥
A_member shall, in accordance with

plan of operation, annually receive
credit for essential property insurance

voluntarily written in a coast area,
and its participation in the writings
of the association shall be_ reduced

in accordance with the provisions of

the plan of operation. (emphasis added).

United States Fire and RLI voluntarily wrote
property insurance on the coast and claim credit under
the statute. United States Fire also wrote farm
property insurance.

OoneBeacon and United States Fire claim that they
should have received a statutory exclusion for writing
farm insurance under section 83-34-1(g). This Code
Section read as fo]]oWs;

(g) ."Net premiums" means gross direct
premiums, excluding reinsurance_assumed
and ceded, written on property in this
state for the windstorm and hail causes
of loss or e$u1va1ent causes of loss.
components of property insurance policies,
including the windstorm and hail causes
of Toss or equivalent causes of_1loss
components_of approved residential_
package policies_and commercial multiple
peril policies, less return premiums
upon canceled contracts, dividens paid
or credited to policyholders or the .
unused or unabsorbed” portion of premium
deposits and excluding premiums on farm
property. -

It is a fundamental principle of statutory
construction that "shall" is mandatory and "may" is
permissive. Franklin v. Franklin, 858 So.2d 110, 115

(Miss.2003). Pursuant to the plain and unambiguous
terms of the applicable statute and the Mississippi
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Supreme Court's longstanding interpretation of the word
"shall", the assessment paid by union, Farmers,
Homesite, United States Fire, OneBeacon and RLI which-
fails to allow Union, Farmers, Homesite, United States
Fire, OneBeacon and RLI a complete credit for voluntary
coastal writing as well as farm insurance writings must
be reversed as a matter of law. See Allred v.
yarborough, 843 So.2d 727, 729 (Miss. 2003) (quoting
City of Natchez v. Sullivan, 612 So.2d 1087, 1089 (Miss.
1992) (statutes are to be applied literally according to
plain meaning with no exception where language 1is plain,
unambiguous and conveys clear and definite meaning));
Davis v. Public Employees Retirement System, 750 So.2d
1225, 1233 (Miss. 1999) (Court will not impute unjust or
unwise purpose to legislature when other reasonable
construction can save it frqm such imputation)). MwUA
has exceeded its authority by refusing Union, Farmers,
Homesite, United States Fire, One-Beacon and RLI's
voluntary credits mandated by statute. wilkerson v.
Mississippi Employment Sec. Comm'n, 630 So.2d 1000,
1001-02 (Miss. 1994) (an administrative agency cannot
exceed powers expressly granted by statute)).

The use of the term "shall" in Miss. Code Ann.
Section 83-34-9 dictates that neither MWUA nor the
Commissioner have discretion to determine whether or not
a member company may receive credit for voluntary
writings. The statute unequivocally mandates that
member companies shall be afforded credit for their
voluntary writings, and this mandate is repeated in
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MWUA's Plan of Operation and Manual. while the statute
mandates that member companies shall receive credit for
voluntary writings, there are no procedures, rules or
regulations that allow for MWUA to deny a member company
its voluntary credits. Miss. Code Ann. Section 83-34-9.

The underlying purpose of MWUA is to provide an
equitable method for supplying adequate windstorm and
hail coverage in Mississippi. The companies that are
appealing herein are equal members of MwWUA and not
adversaries as implied by MWUA throughout this appeal.
It is inequitable for certain members to pay assessments
that are grossly disproportionate to their business 1in
the State while others receive a windfall due to simple
clerical mistakes that may be reconciled. Allowing
refunds for companies that timely appeal merely promotes
fairness and equity among all the members given that one
member may just as easily find itself on the wrong side
of a clerical mistake in the future.

MWUA's claim that correction of assessment data now
would affect its ability to timely pay hurricane claims
or leave the matter open indefinitely is not persuasive.
A1l but a handful of property claims have already been
paid from the erroneous amounts tendered. Members
merely seek reapportionment among themselves based on
the amount truly owned under the statute. Neither MwUA
or the State of Mississippi bear the financial
responsibility, it is instead borne and shared by the
members themselves based on their share of the business
in this State.
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The argument for an absolute deadline of March 1,
2006, or in 2005 as submitted by MwUA, beyond which no
errors may be corrected is eroded further by the fact
that MWUA has admittedly ignored this deadline by
pursuing companies that have allegedly mistakenly
underreported or those that improperly reported mobile
homes as automobiles. At the hearing, MWUA claimed the
absolute right to pursue any members that have
underreported to reconcile assessments after March 1,
2006. MwUA has readily admitted that the assessment
process for policy year 2005 had still not been
completed or closed. Allowing properly appealing
members to submit their corrections prior to the closing
of the assessment process for a final "true-up" would
not seem unreasonable or unfair to other members given
the open status of the assessment process

The MWUA Board of Directors claimed that it had the
authority to establish a March 1, 2006 deadline for its
members to claim credit for coastal writings and farm
insurance writings. However, Miss. Code Ann. Section
84-34-1 et seq. does not provide for such a deadline for
the.receipt of voluntary credits. If MWUA seeks to
establish such a deadline, it must do so by published
rule with approval from the Commission in the Plan.

See, e.g. Wilkerson v. Mississippi Employment Sec.
Comm’n, 630 So.2d 1000, 1002 (Miss. 1994).

There has been no suggestion by MWUA that uUnion,
Farmers, Homesite, United States Fire, OneBeacon and RLT
failed to timely appeal the assessment under the Plan or




O 0 N O BT & W N

N NN NN N NNNN R R (B e e
© ©®© N O Ll & WNRBRSOSDLbom oL t: E;

26

Mississippi Insurance Department rules. Furthermore,
there is no argument by MwWUA that Union National,
Farmers, Homesite, United States Fire, One-Beacon,
Aegis, RLI and zurich violated any applicable statute of
Timitations. Union, Farmers, Homesite, United States
Fire, OneBeacon and RLI notified MWUA of the error
almost immediately after receipt of the April 17, 2006
assessment. Given the mandatory nature of credits, the
establishment of a March 1,'2006 deadline beyond which
no appeal, correction or reconciliation of mistakes may
be made is more akin to a statute to repose which MwuA
had no authority to promulgate, especially Without
publication or approval from the Commissioner or
disclosure of all information regarding previous refunds
to other members. |

MWUA asserts that its decisions may only be
reversed if (1) unsupported by substantial evidence; (2)
arbitrary or capricious; (3) beyond its power to make;
or (4) 1in violation of some statutory or constitutional
right of the complaint party. The appealing parties
claim that although the Commissioner may be entitled to
such a standard during this Court's review of his
decisions, the same does not hold true for the
commissioner's review of rulings by MWUA since MWUA is
not an administrative agency.

STANDARD OF REVIEW
The appealing parties claim that MWUA and the

Commissioner did not follow the proper standard of
review as to MWUA's decision to reject all requests
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asserted by each of the members before them to submit
corrections to their premium information and request for
refunds. The appealing parties submit that MWUA is not
an administrative agency but instead akin to a
partnership, and therefore, were not entitled to the
deferential standard it received by the Commissioner.

This Court agrees that the Commissioner applied the
wrong standard of review. It is undisputed that the
Commissioner's order denied Union, Farmers, Homesite,
United States Fire, OneBeacon and RLI's appeals because
the Commissioner gave deference to the decision of MWUA.
This was an erroneous standard. MWUA is not entitled to
such deference for two separate reasons. First, MWUA is
not a state agency to which deference is to be afforded.
See owens corning v. Mississippi Insurance Guaranty
Association, 947 So.2d 944 (Miss. 2007).

Second, MWUA did not adhere to the relevant
statutes, 83-34-9 or 83-34-1(g) which require that

~member companies shall receive credits for insurance it

writes on the coast as well as farm insurance it writes
in this state. The Commissioner totally accepted the
decision of MWUA and granted deference to the MWUA. The
Commissioner failed to strictly follow the 1anguége of
the statute mentioned above which states that a member
company "shall"™ be entitled to credits for coastal
writing and to farm writing. Accordingly, the
Commissioner's decision was arbitrary and capricious.
our Mississippi Supreme Court has found the definition
of arbitrary and capricious to be as follows:
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An act 1is arbitrary when it _is done
without adequately determining principle,

not done according to reason or judgment,

but depending upon the will alone- .
absolute in_power, tyrannical, despotic,
non-rational,-implying either’a lack of
understanding of or a disregard for the
-fundamental nature of things...An act is
capriciqus when it is done_without reason,

in a whimsical manner, implying either a

lack of understanding of or disregard for_
the surrounding facts and settled controlling
principles. Lowe v. Lowndes CbUﬂtg'B7db-
Inspection Dept., 760 So.2d 711, 71

(Miss. 2000).

Accordingly, this Court finds that the decisions of
MWUA and the Commissioner to deny the appealing
companies their statutory rights for credit on coastal
writing and farm property writing was arbitrary and
capricious.

_ MISSISSIPPI TAX LAW _AS ANALOGY
Miss. Code Ann. Section 27-73-1 1is applicable to

the claims for refunds sought hereunder by member
companies since windpool assessments are a privilege tax

paid by members as a condition of doing business in
Mississippi. The statute provides the following with
regard to refunds such as the one sought here:

If any person, firm or corporation has
paid, or shall_hereafter pay to the
Auditor of Public Accounts, State Tax
commission of the Commissioner of _
Insurance, through error or otherwise,
whether paid under protest or not, any
ad valorem, privilege or excise tax_ for
which such Berson, 1irm or corporation
was not liable, or any such taxpayer
has paid any tax in excess of the sum
properly due and such erroneous payment
or overpayment has been paid into_ the
proper treasury, the taxpayer shall be
entitled to a refund of the taxes so
erroneously paid.

In the case of an erroneous overpayment, any excess
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must be refunded to the taxpayer whether initially paid
under protest or not and regardless of other
administrative remedies. See Barnett v. United States
Casualty Co.; 21 So.2d 5 (Miss. 1945) (excess amounts
erroneously paid by insurance company to tommissioner of
insurance shall be reimbursed under Miss. Code Ann.
Section 27-73-1 if unable to obtain relief through other
administrative channels)); vazoo & M.V.R. co. v. connor
Tax, 1974 sSo. 915 (Miss. 1940) (tax refund remedy is
additional to any other administrative remedies provided
by statute)); see also H.J. Wilson Co. v. State Tax
Comm'n, 737 So.2d 981, 999 (Miss. 1998). cClerical
errors during the assessment process demand a refund
under the tax laws of Mississippi. Because the windpool
assessments constituted a privilege tax in Mississippi,
the appealing member companies should be entitled to a
refund of any and all overpayments due to
miscalculations and clerical errors.

As noted above, Union National, Farmers, Homesite,
United States Fire, OneBeacon and RLI brought their
errors and demands for refund to the attention of MwuUA ,
almost immediately. There has never been any assertion
by MWUA that the appea1ing parties failed to timely
assert their appeals under the plan or applicable
statutes governing appeals or limitation. Pursuant to
Miss. Code Ann. Section 27-73-5, the statute of
limitations for asserting a demand for a tax refund 1s

three years.
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THE MWUA AND COMMISSIONER'S OPINIONS
WERE ARBITRARY AND CAPRICIOUS BECAUSE
THEY FAILED TO REQUIRE THE
REALLOCATION OF REINSURANCE RECOVERABLES

Mississippi law requires member participation in
profits and expenses to be based upon premiums written
in each calendar year. Miss. Code Ann. Section 83-34-9
requires that "all members of the association shall
participate in its writings, expenses, profits and
losses in the proportion that the net direct premiums of
each such member written in this state during the
preceding calendar year bears to the aggregate net
direct premiums written in this state by all members of
the association...."

Section IX of the Plan of Operation mirrors the
statute, stating that each member of the Association
"shall participate in the writings, expenses, profits
and losses in the proportion that the net premiums of
such member written in the State during the preceding
calendar year bear to the aggregate net direct premiums
written in the State by all members of the Association."
Because the amount of premiums written by members vary
from year to year, each individual member's percentage
of participation in profits and assessment expenses will
change from one year to the next.

MWUA recovered $175,000,000 in reinsurance coverage
for policy years 2004 and 2005 solely as the result of
Hurricane Katrina losses. Record at 2295-2296. By
March 2006, approximately $550 miT1lion in losses for
years 2004 and 2005 were known. Of the approximately
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$550 mi1lion in losses known at the time, roughly 18% of
the losses were incurred on policies issued 1in 2004,
while 82% of the Tosses were {incurred on policies 1issued
the following year, in 2005. The vast majority of these
losses were as a result of Hurricane Katrina.

Instead of applying 18% of the recovered
reinsurance monies to 2004 and 82% to 2005, MWUA Manager
Jim Redd applied 66% of the monies ($116 million) to
policy year 2004. This left Mr. Redd with only 34% ($59
million) Tleft to apply to policy year 2005. Mr. Redd
then applied this $59 million to 2005. Record at 53.
Mr. Redd testified that he purposely allocated the
reinsurance recovery to policy year 2004 to eliminate
those losses so that there would not be an assessment

~for that year. Mr. Redd testified that he followed an

unwritten MWUA procedure by allocating the $175,000,000
in recovered insurance proceeds across policy years 2004
and 2005. Mr. Redd made this decision within his sole
discretion and without regard to the known or projected
Hurricane Katrina claims and related loss adjustment
expenses for policy year 2004 or policy year 2005. The
MWUA did not obtain an opinion from its outside auditors
regarding this method of allocating the reinsurance
recovery.

The application of reinsurance benefits solely to
eliminate the need for a 2004 assessment violated Miss.
Code Ann. Section 83-34-9. MWUA argues that Mr. Redd's
reason fdr the allocations of the reinsurance recoveries
can be explained away because MWUA's accounting followed
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a "modified cash basis."” However, Mr. Redd testified at
his deposition that he kept MWUA's books and records in
strict accordance with the account precepts set up by
PIPSO. See Record at 760. However, the NCPI/PIPSO
manual does not recommend that reinsurance recoveries be
split between two policy years to remove the need for an
assessment relating to either policy year. 1In fact,
these manuals recommend the opposite. The PIPSO Manual
recognizes the National Association of Insurance
Commissioners ("NAIC") as the authority for accounting
principles. Page I-2 of the Manual states, "[t]his
manual has been developed on the assumption that the use
plans [to] adopt the statutory basis of record keeping."
Record at 856. The NAIC Accounting Practices and
Procedures Manual states the following regarding
reinsurance recoverables:
Reinsurance recoverables shall be recognized
in a manner consistent with the Tiabilities
(includ 1ng estimated amounts for claims
1ncurre ut not reported) relating to the
underlying re1nsured contracts. ASsumptions
used_in eStimating reinsurance recoverables
shall be consistent with those used in
estimating the related liabilities.
If such standard accounting practice had been
followed, there would be no dispute concerning this

issue. However, Mr. Redd acted in an arbitrary and

capricious manner by disregarding the PIPSO standards of

practice and allocating the reinsurance proceeds in
complete disregard to the actual known liabilities.
Mr. Redd's method was arbitrary and capricious because
each company's percentage makeup of the insurance pool
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materially differed each year.
Thus, by making a blanket assessment to the first
year, some members were arbitrarily over assessed, and

~others arbitrarily under assessed. Here, the members of

the 2005 policy pool were materially and avoidably
disadvantaged by a misallocation of the reinsurance
recovery to the benefit of the 2004 members, who were
themselves arbitrarily advantaged by that same
misapplication.

A1l dinsurance companies must report to MWUA
according to statutory accounting principles. Since all
members must, by statute, share in the financial gains
and losses of MWUA, those financial results must
logically adhere to statutory accounting principles. As
demonstrated above, the PIPSO manual recogn{zed this
fact. If MwWUA followed statutory accounting instead of
the "modified cash basis" created for purposes of the
hearing, it would have matched the reinsurance
recoveries to the underlying liabilities. Instead, it
adopted a method of allocation designed simply to make
MWUA'Ss job easier fd11owing Hurricane Katrina. This
reasoning was entirely arbitrary given that MWUA was
itself responsible for the huge reinsurance shortfall
that members were required to subsidize. |

This outcome was unnecessary and avoidable. The
amounts of the claims for both the years 2004 and 2005
were known. This is exactly the type of situation that
the actual PIPSO rules are written to avoid.
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GROUPING

Union, Aegis, Homesite and zurich argue that the
statutes require individual reporting of premiums and
voluntary credits not based upon a group reporting of
insurance companies. However, Farmers Insurance Company
argues that grouping was appropriate.

Some of the appealing companies filed as groups.
Some did not. Farmers, in particular, would like the
true-up deadline of March 1, 2006 1ifted so it can
expand its group to include its affiliated company
Foremost Insurance Company, which apparently had excess
voluntary writings credits that wou1d-benefit Farmers.
Aegis, Homesite, and Union National Fire believe that
affiliated companies should never have been allowed to
report as groups. |

At the hearing of this matter, Aegis presented
information regarding the large number of companies that
took advantage of group reporting. As the Commissioner
found, "from 1971 until the end of 2006, MWUA (and its
predecessor) had allowed companies to 'group' (allow
affiliated companies to report financial data and pay

~assessments on a group, as opposed to an individual,
basis) their reported numbers.” Commissioner's February

11, 2009 order at 19. The information presented by
Aegis, including the history of grouping, the open and
obvious nature of group reporting (every annual report
has an entire section dedicated to the question of group
reporting), and the varied opinion presented by the

appealing companies themselves 1is sufficient for this
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Court to find that the Commissioner's decision was
neither arbitrary nor capricious.

Aegis, Homesite, and Union National Fire also argue
that allowing group reporting violated a statutory
provision, specifically Section 83-34-9. These
companies contend that this statute does not allow for
group filing. This Court 1is unconvinced that this
statute grants any rights to Aegis, Homesite, and uUnion
National Fire regarding grouping in any manner. As the
Commissioner found, nothing in the statute prohibits
group reporting. As such, the Commissioner's decisions
to allow the group reporting that existed from 1971
through 2005 to remain in place does not deny Aegis,
Homesite, and Union National Fire any statutory rights
and therefore should be affirmed.

MOBILE HOMES MUST BE REPORTED AS DWELLINGS

In May of 2006, the MID acknowledged that some

member companies incorrectly reported mobile homes as
vehicles, not dwellings, which caused an understatement
of their participation and the miscalculation of all
members' 2004 and 2005 assessments. The MID concluded
that the misreporting was not permitted by law, and that
it directly conflicted with the accounting treatment for
mobile home premiums prescribed by the NAIC Quarterly
and Annual Statement Instructions. The 2006-6 Bulletin
explained:

Miss. Code Ann, Section 83-5-55 (Supp. 2005),

requires that insurance companies fi?e

statutory financial statements with the
Mi1ssissippi Department of Insurance
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("Department") which comply with the
"NAIC_ Accounting Practices and Procedures
Manua]. with resgect to proRerty and
casua1t¥ lines of business, the NAIC .
uarterly and Annual Statement Instructions
efine the .Homeowners Multiple-Peril”
line of business as "[a] pac age policy
combining broad property coverage for t
gersona1 property and/or structure with
road personal Tiability covera e.
Coverage applicable to the dwelTin
appurtenant structures, unscheduled’
personal property and additional Tiving
expense are typical. Includes mobile
homes at a fixed locatijon. Thus, 1t is
clear that premiums written for coverage
on mobile homes at a fixed location must
be classified_and_reported under the
Homeowners Multiple-Peril 1ine on
statutory financial statements.

he

Despite the aforementioned requirement,
1t has come to the attention of the |
Department that some insurance companies
mag.be reporting premiums written for
mobile home coverage under the "Auto .
Physical Damage” ]ine or some alternative
line of business instead of correctly
reporting under the Homeogwners Multiple-
Peril Tine on statutory financial
statements. _This misreporting is
contrary to law and is in _direct
conflict_with the accounting treatment
for mobile home ?rem1ums prescribed by
the NAIC Quarterly and Annual Statement
Instructions.

In view of the above, all licensed
insurance_companies writing property
and casyalty jnsurance in the State

of Mississippi are hereby directed to
properly report in statutory financial
statements premiums written for mobile
home coverage. Specifically, any such
premiums must_be reported under the
Homeowners Multiple-Peril line as
required by Section 83-5-55 and the
NAIC Quarterly and Annual Statement
Instructions.” Further, any insurance
company which has failed to proper]l
report premiums written for mobile home
coverage shall file with the Department,
by no_Tater than Jjune 15, 2006, amended
annual financial statements for the years
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2004 and 2005, which correctly report said
BECTiHR eed "to-the Butantian g el
Debra vernon, Chief Examiner. Copies of
the_amended statements for 2004 and 2005
shall also be filed with the Mississippi
windstorm Underwriting Association.

See Record at 767-768. -

It is difficult to ascertain from the MID's
Bulletin whether the resubmissions required for 2004 and
2005 would be used by the MWUA to recalculate the
assessments for those policy years. However, as stated
by Greg Copeland, MWUA's counsel, "it 1is only fair to
all member companies for MWUA to pursue the revision of
these reports to properly reflect the coverage written
and collection of any additional Hurricane Katrina
assessments due from such revision." Record at 1088.
Because several member companies misreported the mobile
homes as vehicles, their participation in the MWUA was
understated. Consequently, those member companies'
assessments were lowered, necessarily resulting in
larger assessments for companies 1like union, Aegis,
Farmers, Homesite, OneBeacon, zurich and RLI. If these
member companies had properly reported mobile homes as
dwellings, the amount of premium written in the Coastal
Area would have incréased, which would have resulted in
a smaller assessment to Union, Farmers, Homesite, United
States Fire, OneBeacon, zZurich and RLI. Despite the
uncertainty as to the exact amount of premiums that
should have been counted for purposes of the

assessments, MWUA should nonetheless require all member
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~are applied in a zero sum fashion, if the overpayments

companies who illegally reported mobile homes as
vehicles to resubmit their corrected participation data
properly to calculate the assessments for 2004 and 2005.
No members have been given credit for any corrections of
these premiums at the time of Union, Farmers, Homesite,
United States Fire, OneBeacon, Zurich and RLI's appeals.
However, the Commissioner stated that if monies are
recovered, they should be distributed pro rata among the
members, without a recalculation of the participation
percentages which define that pro rata distribution.
Opinion at 25-26. This position is arbitrary and
capricious. The participation percentages are
incorrect, to the tune of tens of millions of dollars in
incorrect assessments. Because assessments and credits

are paid back according to the incorrect participation
percentages some members doubly benefit. By paying this
benefit to the other members, it is a taking of union,
Aegis, Farmers, Homesite, U.S. Fire, OneBeacon, zurich
and RLI's property, and an arbitrary and capricious one,
which Tacks due process or rational construct.

Select member companies have been allowed to submit
reporting based upon premium misclassifications which
were contrary to law. MwUA accepted this information
despite the misclassifications and errors in reporting.
In turn, MWUA incorrectly calculated the assessments.
Union, Farmers, Homesite, United States Fire, OneBeacon
and RLI and all other member companies who reported in

accordance with the law were prejudicially affected.
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Despite this clear evidence, MWUA chose not to
recalculate the assessments for 2004 and 2005. Tts
failure to do so was by whim and without any legal basis
whatsoever. | |

- The assessments will need to be recalculated for
the years 2004 and 2005. Participation percentages of
members will change when the mobile home premiums are
reclassified. Consequently, the reclassification of
mobile homes as dwellings will require a recalculation
of assessments for the years 2004 and 2005. The
multiple errors regarding the calculation of assessments
for the years 2004 and 2005 should be remedied at that

~time.

CONCLUSION

This Court finds that the MWUA and the
commissioner's decision to deny uUnion, Farmers,
Homesite, United States Fire, OneBeacon, Zurich, Aegis
and RLI's appeals and simply not correct what each
company listed as the statutory right to claim |
exclusions for writing premiums on the coast and for
farm property writing was arbitrary and capricious and
must be reversed and sent back to the Commissioner and
MWUA to recalculate all of these companies Hurricane
Katrina assessment percentage, and if necessary issue
each company a refund for the total amount due each
company, or a new assessment.‘ In addition, mobile homes
must be assessed as dwellings. Consequently, MWUA and
the Commissioner will be required to recalculate the
assessments for the years 2004 and 2005. Furthermore,
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MWUA and the Commissioner shall allocate Hurricane
Katrina losses attributed to policy years of 2004 and
2005, and as a result they shall allocate losses for
policies written in each year for 2004 and 2005.

Also, this Court finds that the MWUA needs to adopt
rules and/or regulations setting out time for member
companies to appeal and/or amend their assessments and
how they must have or record refunds concerning issues
such as these. Also, a statute of Timitations setting
out a time period for appeals or amended assessment
needs to be adopted by the MWUA, as well as defining
specifically what farm property is for member companies,
and/or rules for denying members their voluntary credits
for coastal writings.

This Court further finds that the decision of MWUA
and Commissioner regarding grouping are well founded and
are hereby affirmed.

IT IS, THEREFORE, ORDERED AND ADJUDGED that this
Court hereby remands these appeals back to the
Commissioner and the MWUA for recalculation of these
member companies' Hurricane Katrina assessment
percentages, in accordance with this Court's opinion.

If necessary, MWUA shall issue each member an assessment
or a refund due.

IT IS_FURTHER ORDERED AND ADJUDGED the decision of
the Commissioner and the MWUA with regard to grouping is
hereby affirmed.

IT IS FURTHER ORDERED AND ADJUDGED that the
Commissioner and the MWUA shall recalculate its
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assessments with regard to mobile homes as set forth 1in
this Court's opinion.

IT IS FURTHER ORDERED AND ADJUDGED that the
Commissioner and MWUA shall be required to effect a
reallocation of reinsurance recoverables to member
companies for the years 2004 and 2005 according to the
losses in those policy years as set forth in this
opinion.

IT IS FURTHER ORDERED AND ADJUDGED that MWUA shall
adopt rules and/or regu]at1ons setting out when and how

~member companies should appeal, and/or seek to amend

their assessments and how each must seek refunds for
overassessments. MwUA shall also adopt rules or
regulations regarding statute of Timitations -concerning
appeals or seeking a reduction in assessment. F1na11y,
MWUA shall adopt a rule or regulation specifically

defining farm property. |
IT IS FURTHER ORDERED AND ADJUDGED that this

. Court's court reporter, TOni C. Mat1o¢k, CSR, has

transcribed this Court's Memorandum Opinion and Final
Judgment and the cost of said transcription, $98.40,
shall be assessed equally to all parties, and that sum
is $12.30 each, and shall be paid within ten days from
the date of this Final Judgment.

SO ORDERED AND ADJUDGED this the lba day of

szoog
@

CHANCELLOR J. DEWAYNE THOMAS




